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Dear Ms. Searcy:

Hon. Donna R. Searcy, Secretary
Office of the Secretary
Federal comaunications Commission
Washington, DC 20554

Re: BAt, Regulation - Cost of service - Docket No. 93-215
"..,-

I have enclosed an original and ten (10) copi.s of the
Comments of the " ••achusetts Cable Television co_ission for
filing in connection with the captioned matter.

Please place me on the service list for this docket matter.

In addition, please mark one copy of these comments "filed"
and return it to me in the envelope I have enclosed.

Please do not he.itate to contact .. if you should have any
questions in connection with this matter. In the ..antime, I
appreciate your assistance.
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The Haasachusetts co..unity Antenna Television co..ission

(the "Ma.sachusetts ca-ai.sion") is the state agency charged with

regulating the cable televi.ion industry in Massachusetts

pursuant to xas_chu••tts General Law Chapter 160. The

Massachusetts Ca.aission's responsibilities include representing

the interests ot the Co.-onwealth of Massachusetts before the

Federal c~icatio.. comaission (the "FCC"). K.G.L. 166A, 516

(1990). Therefore, the Ma.sachusetts Co.-i.sion has a direct

interest in the OUtCOll8 of this proceeding.

Executive SUMlrv

We are respoRClinq to matters before the FCC in connection

with the Notice of Proposed RUle..kinq on Rate Regulation (the

"Notice") dealinq with cost-of-service rate ..kings tor cable

television. The FCC IIOre than, perhaps, any other qovernaent

body or agency, has qained knowledqe and experti•• with cost-ot-
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.ervice proceedings. Therefore, the Massachusetts comais.ion

will largely defer to the FCC's .xtensive .xpertise in conducting

cost-ot-service reviews. We have caafort that the FCC's

background in d.aling with the.e proceedings, coupled with the

FCC'. continued .fforts in seeking to balance the policy goals ot

the cable Television Consumer Protection and Coapetition Act of

1992 (the -1992 Act-) will result in fair and reasonable cost-of-

service procedures.

While we will largely rely on FCC guidance with this

rul.aaking, we wish to provide co_nt on tive i ••ue. raised in

the Notice. In s~ry, our raco_endations on these five

aatters are as follows:

First, we sugge.t that the FCC establish a one-year Ii_it on
the frequency ot coat-of-service showings.

see0n4, we recoRE.net that ra1:aa clatenained by an initial
co.t.-ot-servic. showing lIhould not be allowed to increa_
froa the initial level unl... ~ operator is able to abow
that. tbere va. an .xtraordinary r ...on for their sept.ellber
30, 1992 rat.e to have been below that. which was reasonable.

Third, we r~nd that if tb.e FCC wish.. t.o rely on
aaapl84 t inaneial dat.a reporti.., it should clo so with the
provi.ion tJaat. fraJlChisiR9 autlloriti.. could elect, on their
OWR, to require francbi_-ba... reporting that would be
filed at tb.e state or local l.vel.

Pourt.A, w. call on the pec t.o, at. tbe very l ..st, cr.ate
recj\llat.iona that would exclwle CIOnaicteration of any future
uc..siv. acqui.ition coat.. Yet:, va ..intain deep
r ..ervationa about the fairne.. of disallowing any lawful
acquisition coats that were incurred by the cable operator
prior to Passag. ot the 1992 Act.

Pifth, w. conclud. that the pee abould proceed very
cautiously with any co.t av.ra.iftCJ ....ur•• that. would It-it
a local rat. regulator's ability to dat.~ine a r..80R8bl.
rate based on the charact.ristics of its own francbis. area.
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Our tollowing co...nts expand upon and support th.s. tive

stat_nts.

Preqyancy of cg.t-of-Service IIvi ..s

The Maasachusetts commission (which oversees .are than 300

tranchise areas), like the FCC, is concerned about the heavy

burden that would result if cable operators exercise widespread

and trequent use ot the cost-ot-..rvice option. Because cost-ot

s.rvic. showing. are de.i9Oed to be a regulatory release valve,

the goal ot ainiaizi09 the nuabar ot operators that resort to the

cost-ot-s.rvice option is be.t aet, in our opinion, by making

sure that the bencbaarks predict a reasonable rate. Yet even it

the benchmarks are retined to ainiaize the nuaber of operators

seeking co.t-of-.ervica showings, we are left with the qu_tion

as to ~ frequency at which those operator. will seek cost-ot

s.rvice Hewing••

In the Notic., the FCC seeka ca.aent on their proPOlal that

" • QftC8 a coat-of-••rvic. showing hal been evaluated by

either the local franchising authority or the Commission, another

such ahGwiRC) fer the tier aay not be .... tor 0A8 year." (Notice,

Par.flr.ph 17). we Mlpport this opinion. W. believe tAat a hi9h

repeat incidence of co.t-ot-aervica showing. would only turther

i8PQ" burdens on local and state cable regulators. We believe

that an operator would be righttul in .eeking a cost-ot-service

review it (but only it) signiticant, unanticipated events

dramatically iapact an operator'. return, regardless of when the
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operator last subaitted a cost-of-service review for the given

tier. Therefore, we .uggest that the FCC establish a one-year

li.it on the frequency of cost-of-service showing.

Increa.ing Initial Bate. By Co.t-of-SAryice ShOWing.

In its May 3, 1993 Rate ReC)Ulation Report and Order and

Further Notice of Propo.ed Rulemaking (the "Report and Order"),

the FCC .tated that it ". • • generally presWle[s] that basic

.ervice tier rate. that are at, or balOW, the benchmark level on

the date regulation begin. are rea.onable." (Report and Order,

Paragraph 216). The FCC's foundation for thi. finding is the

rea.oning that ab.ent both effective coapetition and rate

regulation, cable operators were free to maximize profits to the

extant th.t they could .et pricing at (or above) a level that

would bave provided • re••onable return. Therefore, the FCC

raa80ned tAlt it va. safe to pre.uaa that their Septallbar 30,

1992 r.taa were reasonable.

In the Notice, the FCC now ••• the corre.pondiJ\9 que.tion

of whether or not the FCC'. co.t-of-service regulations Ihould

allow r ....l.tor. to " ••• entertain co.t-of-service .pplications

to justify initi.l regulated rate. higher than the .y.t...,

exi.tiJ\9 rate•• " (Notice, Paragraph 11). We believe that the

lO9ic that allowed the PeC to find, in it. May 3, 1993 "port and

Order, th.t sept-.ber 30, 1992 rate. were reasonable .hould

follow here as well. It is our position that, .ave tbe very

unlikely event of "spacial circuastance." or "extraordinary
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costs" that warrant a waiver, operator. should not be able to

charge rate. above tho•• charged prior to regulation. Therefor.,

we r.commend that rat•• should not incr.... fro. the initial

level unl... the operator i. able to show that there was an

.xtraordin.ry reason for their s.pteaber 30, 1992 rate to have

be.n below that which was rea.on.ble. 1

Fioancial Rapgrtina

We agr•• with the rec's as••rtion that ". • • in any co.t

of-••rvice showing, co.ts and .upportil19 d.ta [.hould] be

pr•••nted on an FCC prescribed fora .nd as.ociated work.h.et•• "

(Hotice, Paragraph 19). Most importantly, we believe that cable

oPerator.' financial reporting .hould be filed on standardized

FCC'S financial reporting fora.. We believe that this will

cre.te unifora r.porting, fr.. local .nd .tate regulator. froa

d.vi.iRCJ their own f~, and _v. oper.tor. froa strucjgling with

different financi.l foras for different franchi.e area••

On a r.l.ted _tter, the FCC outlin.d, in a later portion of

the Notice, its tentative conclu.ion i. that "••• in.tead of

requiring r.porting froa each cable operator, we could rely on an

1 we expect, howev.r, that __ rau., .uch a. conv.rt.r
r.t_, will incr_ ... r.sult of rau revulation. 'or ex.aple,
ao.t ......cbuaett. operator. bay. ebarved rOU9!lly $3 per JIOllth for
a reacte control. U....r regulation, we expect the cost of rellOte
control. to clraatically deer.... i corr••pondingly, w. expect an
increase in converter co.ts. Thus, the individu.l r.te for
converter. will incr.... frOil $0 to that r.te that reasonably
r.flect. the co.t of the converter. Ther.fore, we believe that it
is necessary to .tate that initial co.t-of-.ervice showing_ .hould
not allow for the totaJ regulated rate, as opposed to individual
rate ite.., to increa.e froa the initial level.
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annual .urvey of cable .y.t...... (Notice, Paraqraph 89). We

report with .0.. cert.inty that the cities and towns of

lIa.sachu.ett. would not f.vor the .aapled reporting approach.

Many co_unities would instead prefer franchi••-by-franchiae

reporting. In addition, we report that for at least "Year One"

of rate requlation, our office hal re.ervation. about a reliance

on .ampled reporting. Therefore, we reco_end that if the FCC

wisbe. to rely on saapled reporting, it should do so with the

provision that franchising authorities could elect, on their own,

to require franchi.e-ba.ed reporting that would be filed at the

state and/or local level.

ExceS. Acguilitipn Cp.t.

The FCC hal stated that "[t]r.ditionally, excess acqui.ition

co.ts have been excluded froa the r.tebase of requlated concerns,

at least in part, bec.use they are .een as inappropriate costs

for the ratepayer to bear • • • [.nd that] • • • the presuaption

i. th.t preaiuaa reflect .n expectation of monopoly ..rning....

(Notice, Paraqraph 36).

The .....chusetts Comai••ion considers exce.. acqui.ition

cotIt. ta be • core i ••ue. We have bad an ongoing concern that

certain o.ble .y.t_ f.ce tinancial pre_ure that iI.pact. the

operations of their .y.t.., or the rate. that they pay, becau••

of their very high aJIOunts of out.tanding debt. It is one thing

for a cc.almity'. r.te. or service level to be affected by systea

density, demographic., topoqraphy, con.truction characteristica,
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or franchiae conce.aiona. It ia a very different matter for

ratea, or the level of aervice, to be affected by financial

preaaure caused by a high coat of debt that waa aasWled by a

buyer (or buyers) that purchased the ayatea with the expectation

of aonopoly profita.

While high debt coata have been an ongoing concern of thia

office, we find it difficult to equitably remedy this aituation

given that paat acquiaition behavior waa within then-current

transfer regulations. We believe that the ultimate correction of

excessive debt burdens that resulted in the past aay have to

await the occurrence of coapetition. 2

On a go-forward basis, we believe that the 3-year transfer

restriction, Which is included in Section 13 of the 1992 Act,

will partially alleviate exceaaive acquisition costs that ari..

from trafficking licenaes. Further, we call on the FCC to create

regulations that would exclude consideration of any future

exceaaive acquiaition coata. With thia aaid, however, we

..intain deep re..rvations about the fairneaa of disallowing any

lawful acquisition costs that were incurred by the cable operator

prior to pasaage of the 1992 Act.

Coat Avera"ing

In ita Notice, the FCC outlin" a theoretical -.

continuua between the polea of att.-pting to uniquely identify

all the coata of a franchise, and KSO-wide coat averaging.-

2 Some analyata bave speculated that theae high cost ayat...
..y be the first candidatea for cc.petition.
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(Notice, Paragraph 60). The FCC outlinacl that there are

siqnificant administrative burdens associated with .yete.

sPecific costing. The FCC alternatively outlined that while KSO

averaging reduces adainistrative burdens, it also di.inishe. a

rate requlator's ability to prescribe rates that reflect the

equipment and service in a specific franchise area.

We q~ on record aa strongly opposinq a MSO-average costing

approach. If we had to select one end of the continulDl veraus

another, we would select syste. SPecific pricing rather than MSO

averaging. If we were to select a point between these two polar

extremes, we would select a point that is closer to syste.

SPecific pricing.

Extenaive averaginq of cost-of-service data would likely

represent the creation of yet another benchaark (a benchaark of

costa, as oppoaed to rates). This would defeat the underlininq

aerit of the benchaark/coat-of-aervice approach by creating a

bencbJlark/benchllark.. co.t-of .ervice approach.

If the FCC 888ks to ainiaize coat-of-service burdens, we

suggest that the PCC develop a procedural "road ..p" or a cost

of-service priaer that could be used for cost-of-service

bearinqa. In ad4ition, we reco_nd the further refin_nt of

the benchaarks to ensure that they are a uaeful requlatory tool

that will be able to predict the vast majority of rate

deterainations.

With this said .. a quidinq stat...nt of our poaition, we

wish to state that we will, at this ti.e, largely defer to the
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FCC'. extenaive expertise with specific isau.s dealinq with coat

averaging. Yet, w. believe that th. PCC should be f\llly

cognizant of the neqative perception (and the negative public

policy impact) that would result froa a rate requlator's findinq

that a rat. determination would result in a reasonable return on

costs when th••• coats are other than those costs resulting fraa

a particular franchis. area's cabl. servic.. We recommend that

the FCC proceed v.ry cautiously with any ....ur. that would li.it

a rate regulator's ability to deteraine a reasonable rate based

on the characteristics of a specific franchise area.

* * *
In closing, as always, we thank the FCC for the opportunity

to co...nt on this process, and w. wish to go on record to state

our thanks to the FCC's staff 'Who have been of continued

assistance to us in d.aling with the rate regulation issues that

are before us.

RespectfUlly Subaitted,

n .~~.aioner
AUCJUSt 24, 1993
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